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This Addendum No. 3 is issued under §2.2 (Addenda) of the above-referenced 
RFP to answer Proposer Questions / Requests for Change and/or to modify the 
RFP. Terms used have the meanings in OAR 137-046-0110. This Addendum is 
incorporated into the RFP as though fully set forth therein. Except as expressly 
modified below, all terms and conditions of the RFP remain in full force and 
effect. Per §2.2, only officially issued written Addenda are binding on the Port 
and Proposer; the Port is not responsible for sending Addenda, and Proposers 
are responsible for monitoring and downloading from the posting site above. 
 
Acknowledgment: Each Proposer must acknowledge receipt of this and all 
Addenda on the Acknowledgment of Addenda form submitted with its 
Proposal, consistent with the certifications in Attachment A – Proposal Cover 
Sheet, Part II. 
 
RESPONSES TO PROPOSER QUESTIONS / CLARIFICATIONS / RFI 
Comment No. 1 

Comment: Can you please verify that scope items 2.1 Permitting and 2.2 
Coordination are to be integrated into each of the 8 disciplines and not as 
stand-alone proposal items? 
 
Response: Items 2.1 Permitting and 2.2 Coordination are not separate 
disciplines and may not be proposed as stand-alone items. As stated in 
Attachment B (Disciplines, second paragraph), the standard scope of every 
discipline includes the Permitting & Other requirements in Section 2 of the 
table, and Proposers shall address those requirements in their Project 
Strategy and shall not treat them as a separate discipline or an optional 



 

service. The separately evaluated and awarded disciplines under this RFP 
are Disciplines 1.1 through 1.8 only. 
 
Under Item 2.1, each Consultant is responsible, within its awarded 
discipline(s), for identifying the local, state, ODOT, and federal permits and 
authorizations triggered by its scope; preparing the technical content, 
drawings, calculations, and supporting documentation for the applications 
listed in Item 2.1 that pertain to its work; and responding to agency 
comments on them, all under the Permitting Strategy Report developed by 
the NEPA Lead Services consultant. References in Item 2.1 to “the 
Permitting consultant” mean each Consultant performing permitting 
within its own discipline. Where an application covers the work of more 
than one discipline, the Port will designate in the negotiated Statements of 
Work which Consultant compiles and submits the component-level 
application and which Consultants furnish inputs to it. The “Permitting” 
deliverables listed in Attachment B (Objectives and Deliverables) are 
deliverables of the awarded disciplines as so allocated. The Attachment C 
Contract Worksheet is an illustrative summary of the contract forms 
NorthPoint uses and is not a list of disciplines; permitting work performed 
within a discipline is contracted under that discipline’s contract form (for 
example, the Designer Agreement for Discipline 1.4 Civil Engineering), and 
the Worksheet’s “Permitting” entry under the MSA applies only if 
NorthPoint and the Port later procure permitting as a stand-alone scope, 
which this RFP does not do. Lead-agency coordination, Tribal consultation, 
and the overall permitting strategy remain the responsibility of USACE, the 
Port, and the NEPA Lead Services consultant. 
 
Under Item 2.2, every Consultant participates in the coordination 
protocols established by the NEPA Lead Services consultant (approvals 
map, change-impact crosswalk, and decision and commitments log) and 
delivers its outputs in the format and on the schedule required to support 
the single integrated EIS and the Notice of Intent readiness review. 
 
Proposers should identify in their Subsection 3.2.4 response the 
individual(s) and any sub-consultant(s) who will perform the permitting 
work within each discipline proposed and should address in Subsection 
3.2.5 how permitting and coordination will be integrated into the 
discipline’s execution plan. 
 
Addendum No. 2, Comment No. 9 is corrected to read “any combination of 
Disciplines 1.1 through 1.8.” Item 2.1 is not a separately awarded discipline. 
 



 

Comment No. 2 
Comment: Can The Port please confirm when submitting on multiple 
disciplines, are the additional 5 pages per discipline usable for only the 
specific discipline added or are we able to allocate the additional pages 
throughout the submission so long as the total does not exceed the 5 
pages per discipline? 
 
Response: The additional pages may be allocated across the Proposal. The 
page limit in Section 1.1 and Subsection 2.4.2 is a total: 25 pages for one 
discipline, plus 5 pages for each additional discipline (20 + 5 × the number 
of disciplines proposed). Within that total, the Proposer may distribute 
pages among sections at its discretion, provided the Proposal includes a 
separate Subsection 3.2.3 Experience response and Subsection 3.2.4 
Project Team response for each discipline proposed, and a single 
Subsection 3.2.2 Description of Firm and Subsection 3.2.5 Project Strategy. 
Pages exceeding the total will not be considered in the evaluation. 
Resumes, the organization chart and milestone schedule (Addendum No. 
2, Comment No. 4), and Attachments A, D, F, and G are not counted toward 
the limit. 

 
Comment No. 3 

Comment: Per RFP Section 1.5 Funding Source(s), a copy of the CRISI 
Program Grant Agreement, Agreement No. 69A36525422500CRSOR, can 
be provided upon request. Can we please request a copy of this 
agreement? 
 
Response: The applicable requirements of the CRISI Program Grant 
Agreement are attached to Addenda No. 3.   

 
Comment No. 4 

Comment: The RFP indicates that disciplines will be evaluated and awarded 
independently. Can the Port confirm whether there is any scoring, 
evaluation consideration, or contractual advantage associated with 
proposing as part of a larger multi-disciplinary team versus proposing with 
a focused discipline-specific team? 
 
Response: No. There is no scoring, evaluation, or contractual advantage 
associated with proposing for multiple disciplines, and no disadvantage 
for proposing for a single discipline. Each discipline is scored and ranked 
independently under Section 3.1 using the criteria in Section 3.2 and 
Section 3.3, and the Port will not award a discipline to a lower-ranked 
Proposer in order to consolidate disciplines under one prime. A multi-



 

discipline Proposer may describe in its Project Strategy how an integrated 
team would deliver coordination and schedule certainty; that description 
is evaluated under Subsection 3.2.5 like any other element of the Project 
Strategy. 

 
Comment No. 5 

Comment: If a proposer submits qualifications for multiple disciplines, will 
the evaluations be performed independently for each discipline without 
consideration of the firm's participation in other disciplines? 
 
Response: Yes. Each discipline proposed is evaluated, scored, and ranked 
independently, based on the Subsection 3.2.3 Experience and Subsection 
3.2.4 Project Team responses provided for that discipline together with the 
Subsection 3.2.2 Description of Firm and Subsection 3.2.5 Project Strategy. 
A Proposer's participation in other disciplines is not a scoring factor, 
except that under Subsection 3.2.4 evaluators will consider whether key 
personnel proposed for more than one discipline have the capacity to 
perform all of them. 

 
Comment No. 6 

Comment: Does the Port have a preference for integrated multi-
disciplinary teams capable of supporting several disciplines under a single 
contract, or is the Port seeking the highest-qualified consultant for each 
individual discipline regardless of team composition? 
 
Response: The Port is seeking the highest-qualified Proposer for each 
discipline, evaluated independently, regardless of team composition. The 
Port does not have a preference for integrated multi-discipline teams or for 
discipline-specific teams. See the responses to Comment Nos. 4 and 5. 

 
Comment No. 7 

Comment: Is there a limit to the number of disciplines that may be awarded 
to a single proposer? 
 
Response: No. Under Section 1.4, award of more than one discipline may go 
to the same Proposer, and there is no maximum. A Proposer awarded 
multiple disciplines must deliver each of them (Attachment B) and must 
demonstrate in its Subsection 3.2.4 response that its key personnel have 
the capacity to do so. 

 
Comment No. 8 



 

Comment: Can a subconsultant participate on multiple proposing teams 
for the same discipline? 
 
Response: Yes. A sub-consultant may participate on more than one 
Proposer's team for the same discipline or for different disciplines. Each 
prime must disclose the sub-consultant on its Attachment D, and each 
sub-consultant whose work will support the EIS must submit Attachment F 
with each Proposal on which it participates. Each Proposal must be 
prepared independently (Attachment A, Part II, Certification 2); a sub-
consultant participating on multiple teams must not share one team's 
proposal content, strategy, or pricing with another. 

 
Comment No. 9 

Comment: Will multiple proposed be awarded contracts under each 
discipline? 
 
Response: The Port anticipates one Contract per discipline. Under Section 
3.7 and Section 4.1, NorthPoint and the Port will negotiate with the highest-
ranked Proposer for each discipline and, if agreement cannot be reached, 
proceed to the next-ranked Proposer in order. The Port reserves its rights 
under Section 5.6 to reject any or all Proposals or to cancel the RFP in whole 
or for any discipline. 

 
Comment No. 10 

Comment: If a future assignment requires expertise from multiple 
disciplines, will the Port issue separate task orders under each discipline 
contract, or will a single consultant be authorized to subcontract services 
from other disciplines? 
 
Response: Work will be authorized under each Consultant's own Contract. 
Where a future assignment requires services from more than one awarded 
discipline, NorthPoint, with Port concurrence, will issue a Task Order or 
Task Order Amendment (or contract amendment, for disciplines under the 
Designer Agreement) to each affected Consultant for its portion of the 
work. A Consultant will not be authorized to subcontract the scope of a 
discipline awarded to another Consultant. A Consultant may use its own 
sub-consultants for services within its awarded discipline(s) as identified 
in its Proposal and Attachment D. Interfaces between disciplines will be 
defined in the negotiated Statements of Work, and all Consultants are 
subject to the coordination obligations in Attachment B, Item 2.2. 

 
Comment No. 11 



 

Comment: How will the evaluation distinguish between qualifications 
provided by the prime consultant and those provided by subconsultants? 
 
Response: Proposals are evaluated as a team. Experience and personnel 
offered by sub-consultants are credited where the Proposal clearly 
identifies which firm performed the cited work, that firm's specific 
technical contribution (Subsection 3.2.3), and the role the firm and its key 
personnel will perform on this project (Subsection 3.2.4). Evaluators will 
give weight to the relevance of the experience of the firm and individuals 
who will actually perform the work. The prime's own qualifications are 
evaluated for the roles it will perform, including project management, 
quality control, coordination, and management of sub-consultants. 
Experience cited without a clear statement of which firm performed it, or 
of a sub-consultant's role on this project, may receive reduced credit. Key 
personnel identified in the Proposal, including those of sub-consultants, 
may not be reassigned without prior consultation with the Port. 

 
Comment No. 12 

Comment: Page 10, Section 2.4.2 Proposal Page Limit and Page 37, 
Attachment D First Tier Sub-Proposer Form: Is this Form required to be 
included in the written submittal? Page 11 does not include the Form, but 
the form itself says it must be submitted with written proposal. 
 
Response: Yes. Attachment D (Form 1 – First Tier Sub-Consultant 
Disclosure Form) must be submitted with the written Proposal. As stated in 
Attachment D, the form is to be completed with the Proposal to the extent 
known (firm legal name, contact information, EIN or FED ID, and the scope 
or category of work for each first-tier sub-consultant), and revised and 
completed when cost proposals are requested under Section 4.0. If the 
Proposer will not use any sub-consultants, the Proposer must enter 
"NONE" on the form. Attachment D is a form required by this RFP and is not 
counted toward the page limit under Subsection 2.4.2 ("Any additional 
forms required"). For clarity, the following are required submittal items and 
are excluded from the page limit: Attachment A (Proposal Cover Sheet), 
Attachment D (Form 1), Attachment F (Conflict of Interest 
Disclosure/Certification), Attachment G (Acknowledgement of Addenda), 
and resumes in an Appendix (two pages each). 

 
Comment No. 13 

Comment: Page 10, Section 2.4.2, Proposal Page Limit - Should all required 
forms, including Attachment A-Proposal Cover Sheet be located in the 
Appendix? 



 

 
Response: Placement is at the Proposer's discretion, provided each 
required form is complete, signed where required, and clearly identified. 
Because Attachment A is the Proposal Cover Sheet, the Port recommends 
it be placed at the front of the Proposal. Attachments D, F, and G, and 
resumes, may be placed in an Appendix. None of these items is counted 
toward the page limit under Subsection 2.4.2, regardless of where they are 
placed. 

 
Comment No. 14 

Comment: May we include a Table of Contents? If so, will it be excluded 
from the page limit? 
 
Response: Yes, a table of contents may be included. Subsection 2.4.3 is 
modified as follows: a table of contents, and any tab or section divider, 
limited to section titles and page numbers and containing no substantive 
text, graphics, or charts, will not be counted toward the page limit. A table 
of contents, tab, or divider that contains substantive content is counted as 
a page, as provided in Subsection 2.4.3. 

 
Comment No. 15 

Comment: Sample Designer Agreement – Will the Port consider removing 
Section 8.3 Arbitration? Sample MSA Contract - Will the Port consider 
changing the language in Section 14. Dispute Resolution to read: “Claims, 
disputes and other matters in question between the parties shall be 
decided by litigation”? 

 
Response: No. The dispute resolution provisions of the Sample Designer 
Agreement (Section 8.3) and the Sample MSA (Section 14) are unchanged. 
Per Section 1.7, by submitting a Proposal the Proposer agrees to be bound 
by the terms of the applicable Sample Contract. 
 

Comment No. 16 
Comment: Page 11, Section 2.4.3 Proposal Format: Will the Port consider 
allowing a smaller size font to be used in tables, exhibits, and charts? 
 
Response: Yes. Subsection 2.4.3 is modified to permit a minimum 10-point 
font in tables, charts, exhibits, organization charts, and schedules. 
Narrative text, including text in resumes, must remain a minimum of 12-
point. All other requirements of Subsection 2.4.3 are unchanged. 

 
 



 

Comment No. 17 
Comment: Will covers and/or tabs/dividers be exempt from the page limit? 

 
Response: Yes, with limits. A front cover and back cover that contain only 
the project title, RFP number, firm name(s), and graphics, and no 
substantive text, are not counted toward the page limit. Tabs and section 
dividers are treated as stated in the response to Comment No. 14: those 
limited to section titles and page numbers are not counted; those 
containing substantive text, graphics, or charts are counted as pages under 
Subsection 2.4.3. Note that the Cover Letter required by Subsection 3.2.1 is 
not a cover and is counted toward the page limit, as shown in the Section 
1.1 page-count table. 
 
 
 

 
END OF ADDENDUM NO. 3 
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EXHIBIT A: APPLICABLE FEDERAL LAWS AND REGULATIONS 
 

By entering into this Agreement, the Recipient assures and certifies, with respect to this award, that it 

will comply with all applicable Federal laws, regulations, executive orders, policies, guidelines, and 

requirements as they relate to the application, acceptance, and use of Federal funds for this Project. 

Performance under this Agreement shall be governed by and in compliance with the following 

requirements, as applicable, to the type of organization of the Recipient and any applicable sub-

recipients. The applicable provisions to this Agreement include, but are not limited to, the following: 

 

GENERAL FEDERAL LEGISLATION 

a. Davis-Bacon Act – 40 U.S.C. § 3141 et seq. 

b. Federal Fair Labor Standards Act – 29 U.S.C. § 201 et seq.  

c. Hatch Act – 5 U.S.C. § 1501 et seq. 

d. Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 – 42 U.S.C. § 

4601 et seq. 

e. National Historic Preservation Act of 1966 (Section 106) – 54 U.S.C. § 306108 

f. Archeological and Historic Preservation Act of 1974 – 54 U.S.C. §§ 312501-312508 

g. Native American Graves Protection and Repatriation Act – 25 U.S.C. § 3001 et seq. 

h. Clean Air Act, P.L. 90-148, as amended – 42 U.S.C. § 7401 et seq.  

i. Clean Water Act, as amended – 33 U.S.C. § 1251 et seq. 

j. Endangered Species Act, P.L. 93-205, as amended – 16 U.S.C. § 1536 et seq. 

k. Coastal Zone Management Act, P.L. 92-583, as amended – 16 U.S.C. § 1451 et seq. 

l. Flood Disaster Protection Act of 1973, Section 102(a) – 42 U.S.C. § 4012a 

m. Age Discrimination Act of 1975 – 42 U.S.C. § 6101 et seq. 

n. American Indian Religious Freedom Act, as amended – P.L. 95-341 

o. Sections 523 and 527 of the Public Health Service Act of 1912, as amended – 42 U.S.C. §§ 290dd–

290dd-2 

p. Architectural Barriers Act of 1968 – 42 U.S.C. § 4151 et seq. 

q. Power Plant and Industrial Fuel Use Act of 1978, P.L. 100-42, Section 403 – 42 U.S.C. § 8373 

r. Contract Work Hours and Safety Standards Act – 40 U.S.C. § 3701 et seq. 

s. Copeland Anti-kickback Act, as amended – 18 U.S.C. § 874 and 40 U.S.C. § 3145 

t. National Environmental Policy Act of 1969 – 42 U.S.C. § 4321 et seq. 

u. Wild and Scenic Rivers Act, P.L. 90-542, as amended – 16 U.S.C. § 1271 et seq. 

v. Single Audit Act of 1984 – 31 U.S.C. § 7501 et seq. 

w. Americans with Disabilities Act of 1990 – 42 U.S.C. § 12101 et seq.  

x. Title IX of the Education Amendments of 1972, as amended – 20 U.S.C. §§ 1681–1683 and 

§§ 1685–1687 

y. Section 504 of the Rehabilitation Act of 1973, as amended – 29 U.S.C. § 794 

z. Title VI of the Civil Rights Act of 1964 – 42 U.S.C. § 2000d et seq. 

aa. Limitation on Use of Appropriated Funds to Influence Certain Federal Contracting and Financial 

Transactions – 31 U.S.C. § 1352 

bb. Freedom of Information Act, as amended – 5 U.S.C. § 552 

cc. Magnuson-Stevens Fishery Conservation and Management Act – 16 U.S.C. § 1801 et seq. 

dd. Farmland Protection Policy Act of 1981 – 7 U.S.C. § 4201 et seq. 

ee. Noise Control Act of 1972 – 42 U.S.C. § 4901 et seq. 

ff. Fish and Wildlife Coordination Act of 1956 – 16 U.S.C. § 661 et seq. 

gg. Section 9 of the Rivers and Harbors Act and the General Bridge Act of 1946 – 33 U.S.C. §§ 401 and 
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525 

hh. Section 4(f) of the Department of Transportation Act of 1966, 49 U.S.C. § 303 

ii. Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (CERCLA), as 

amended – 42 U.S.C. §§ 9601–9657 

jj. Safe Drinking Water Act – 42 U.S.C. §§ 300f–300j-26 

kk. The Wilderness Act – 16 U.S.C. §§ 1131–1136 

ll. Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery Act of 1976 – 

42 U.S.C. § 6901 et seq. 

mm. Migratory Bird Treaty Act – 16 U.S.C. § 703 et seq. 

nn. The Federal Funding Transparency and Accountability Act of 2006, as amended (Pub. L. 109-282, 

as amended by Section 6202 of Public Law 110-252) 

oo. Cargo Preference Act of 1954 – 46 U.S.C. § 55305 

pp. Section 889 of the John D. McCain National Defense Authorization Act for Fiscal Year 2019, 

Pub. L. 115-232 

qq. Efficient Environmental Reviews – 23 U.S.C. § 139 

rr. Grant Conditions – 49 U.S.C. § 22905 

ss. Build America, Buy America Act – Pub. L. No. 117-58, div. G, tit. IX, subtit. A, 135 Stat. 429, 1298 

tt. Bringing In and Harboring Certain Aliens – 8 U.S.C. § 1324 

uu. Aiding or Assisting Certain Aliens to Enter – 8 U.S.C. § 1327 

 

EXECUTIVE ORDERS 

a. Executive Order 11990 – Protection of Wetlands 

b. Executive Order 11988 – Floodplain Management 

c. Executive Order 12372 – Intergovernmental Review of Federal Programs 

d. Executive Order 12549 – Debarment and Suspension 

e. Executive Order 14005 – Ensuring the Future is Made in All of America by All of America’s 

Workers 

f. Executive Order 14025 – Worker Organizing and Empowerment  

g. Executive Order 14149 – Restoring Freedom of Speech and Ending Federal Censorship 

h. Executive Order 14154 – Unleashing American Energy 

i. Executive Order 14168 – Defending Women from Gender Ideology Extremism and Restoring 

Biological Truth to the Federal Government 

j. Executive Order 14173 – Ending Illegal Discrimination and Restoring Merit-Based Opportunity 

 

GENERAL FEDERAL REGULATIONS 

a. Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal 

Awards – 2 CFR Parts 200, 1201 

b. Non-procurement Suspension and Debarment – 2 CFR Parts 180, 1200  

c. Investigative and Enforcement Procedures – 14 CFR Part 13  

d. Procedures for predetermination of wage rates – 29 CFR Part 1  

e. Contractors and subcontractors on public building or public work financed in whole or part by 

loans or grants from the United States – 29 CFR Part 3  

f. Labor standards provisions applicable to contracts governing federally financed and assisted 

construction (also labor standards provisions applicable to non-construction contracts subject to 

the Contract Work Hours and Safety Standards Act) – 29 CFR Part 5  

g. Office of Federal Contract Compliance Programs, Equal Employment Opportunity, Department 

of Labor (Federal and federally assisted contracting requirements) – 41 CFR Parts 60 et seq.  
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h. New Restrictions on Lobbying – 49 CFR Part 20 

i. Nondiscrimination in Federally Assisted Programs of the Department of Transportation –

Effectuation of Title VI of the Civil Rights Act of 1964 – 49 CFR Part 21, including any 

amendments thereto 

j. Uniform relocation assistance and real property acquisition for Federal and Federally assisted 

programs – 49 CFR Part 24  

k. Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving Federal 

Financial Assistance – 49 CFR Part 25  

l. Nondiscrimination on the Basis of Handicap in Programs and Activities Receiving or Benefiting 

from Federal Financial Assistance – 49 CFR Part 27  

m. DOT’s implementation of DOJ’s ADA Title II regulations compliance procedures for all programs, 

services, and regulatory activities relating to transportation under 28 CFR Part 35  

n. Enforcement of Nondiscrimination on the Basis of Handicap in Programs or Activities Conducted 

by the Department of Transportation – 49 CFR Part 28  

o. Denial of public works contracts to suppliers of goods and services of countries that deny 

procurement market access to U.S. contractors – 49 CFR Part 30  

p. Governmentwide Requirements for Drug-Free Workplace (Financial Assistance) – 49 CFR Part 32 

q. DOT’s implementing ADA regulations for transit services and transit vehicles, including the 

DOT’s standards for accessible transportation facilities in Part 37, Appendix A – 49 CFR Parts 37 

and 38 

r. Environmental Impact and Related Procedures – 23 CFR Part 771 

s. Procedures Implementing Section 4(f) of the Department of Transportation Act – 23 CFR Part 

774 

 

Specific assurances required to be included in the Agreement by any of the above laws, regulations, or 

circulars are hereby incorporated by reference into this Agreement. 
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EXHIBIT B: ADDITIONAL STANDARD TERMS 
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7. That the Recipient will include the clauses set forth in Appendix C and Appendix D of this 

Assurance, as a covenant running with the land, in any future deeds, leases, licenses, permits, or 

similar instruments entered into by the Recipient with other parties: 

 

a. for the subsequent transfer of real property acquired or improved under the applicable 

activity, project, or program; and  

b. for the construction or use of, or access to, space on, over, or under real property 

acquired or improved under the applicable activity, project, or program. 

 

8. That this Assurance obligates the Recipient for the period during which Federal financial 

assistance is extended to the program, except where the Federal financial assistance is to 

provide, or is in the form of, personal property, or real property, or interest therein, or 

structures or improvements thereon, in which case the Assurance obligates the Recipient, or 

any transferee for the longer of the following periods: 

 

a. the period during which the property is used for a purpose for which the Federal 

financial assistance is extended, or for another purpose involving the provision of similar 

services or benefits; or  

b. the period during which the Recipient retains ownership or possession of the property. 

 

9. The Recipient will provide for such methods of administration for the program as are found by 

the Secretary of Transportation or the official to whom he/she delegates specific authority to 

give reasonable guarantee that it, other recipients, sub-recipients, contractors, subcontractors, 

consultants, transferees, successors in interest, and other participants of Federal financial 

assistance under such program will comply with all requirements imposed or pursuant to the 

Acts, the Regulations, and this Assurance. 

 

10. The Recipient agrees that the United States has a right to seek judicial enforcement with regard 

to any matter arising under the Acts, the Regulations, and this Assurance. 

 

By signing this ASSURANCE, the Recipient also agrees to comply (and require any sub-recipients, 

contractors, successors, transferees, and/or assignees to comply) with all applicable provisions 

governing FRA’s access to records, accounts, documents, information, facilities, and staff. You also 

recognize that you must comply with any program or compliance reviews, and/or complaint 

investigations conducted by FRA. You must keep records, reports, and submit the material for review 

upon request to FRA, or its designee in a timely, complete, and accurate way. Additionally, you must 

comply with all other reporting, data collection, and evaluation requirements, as prescribed by law or 

detailed in program guidance. 

 

The Recipient gives this ASSURANCE in consideration of and for obtaining any Federal grants, loans, 

contracts, agreements, property, and/or discounts, or other Federal-aid and Federal financial assistance 

extended after the date hereof to the recipients by the FRA under this Agreement. This ASSURANCE is 

binding on the Recipient, other recipients, sub-recipients, contractors, subcontractors and their 

subcontractors’, transferees, successors in interest, and any other participants in the program or project 

funded under this Agreement. 
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APPENDIX A 

 

During the performance of this contract, the contractor, for itself, its assignees, and successors in 

interest (hereinafter referred to as the “contractor”) agrees as follows: 

 

1. Compliance with Regulations: The contractor (hereinafter includes consultants) will comply 

with the Acts and the Regulations relative to Non-discrimination in Federally assisted programs 

of the U.S. Department of Transportation, Federal Railroad Administration (FRA), as they may be 

amended from time to time, which are herein incorporated by reference and made a part of this 

contract. 

 

2. Non-discrimination: The contractor, with regard to the work performed by it during the 

contract, will not discriminate on the grounds of race, color, or national origin in the selection 

and retention of subcontractors, including procurements of materials and leases of equipment. 

The contractor will not participate directly or indirectly in the discrimination prohibited by the 

Acts and the Regulations, including employment practices when the contract covers any activity, 

project, or program set forth in Appendix B of 49 CFR Part 21, including any amendments 

thereto.  
 

3. Solicitations for Subcontracts, Including Procurements of Materials and Equipment: In all 

solicitations, either by competitive bidding, or negotiation made by the contractor for work to 

be performed under a subcontract, including procurements of materials, or leases of 

equipment, each potential subcontractor or supplier will be notified by the contractor of the 

contractor’s obligations under this contract and the Acts and the Regulations relative to Non-

discrimination on the grounds of race, color, or national origin.  

 

4. Information and Reports: The contractor will provide all information and reports required by 

the Acts, the Regulations, and directives issued pursuant thereto and will permit access to its 

books, records, accounts, other sources of information, and its facilities as may be determined 

by the Recipient or FRA to be pertinent to ascertain compliance with such Acts, Regulations, and 

instructions. Where any information required of a contractor is in the exclusive possession of 

another who fails or refuses to furnish the information, the contractor will so certify to the 

Recipient or FRA, as appropriate, and will set forth what efforts it has made to obtain the 

information. 

 

5. Sanctions for Noncompliance: In the event of a contractor’s noncompliance with the Non-

discrimination provisions of this contract, the Recipient will impose such contract sanctions as it 

or FRA may determine to be appropriate, including, but not limited to: 

 

a. withholding payments to the contractor under the contract until the contractor 

complies; and/or 

b. cancelling, terminating, or suspending a contract, in whole or in part. 

 

6. Incorporation of Provisions: The contractor will include the provisions of paragraphs one 

through six in every subcontract, including procurements of materials and leases of equipment, 

unless exempt by the Acts, the Regulations and directives issued pursuant thereto. The 
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contractor will take action with respect to any subcontract or procurement as the Recipient or 

FRA may direct as a means of enforcing such provisions including sanctions for noncompliance. 

Provided, that if the contractor becomes involved in, or is threatened with litigation by a 

subcontractor, or supplier because of such direction, the contractor may request the Recipient 

to enter into any litigation to protect the interests of the Recipient. In addition, the contractor 

may request the United States to enter into the litigation to protect the interests of the United 

States.  
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APPENDIX E 

 

During the performance of this contract, the contractor, for itself, its assignees, and successors in interest 

(hereinafter referred to as the “contractor”) agrees to comply with the following non-discrimination 

statutes and authorities; including but not limited to: 

 

Pertinent Non-Discrimination Authorities: 

 

• Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 Stat. 252), (prohibits 

discrimination on the basis of race, color, national origin); and 49 CFR Part 21, including any 

amendments thereto. 

• The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, (42 U.S.C. 

§ 4601), (prohibits unfair treatment of persons displaced or whose property has been acquired 

because of Federal or Federal-aid programs and projects);  

• Federal-Aid Highway Act of 1973, (23 U.S.C. § 324 et seq.), (prohibits discrimination on the basis 

of sex) (as applicable); 

• Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 et seq.), as amended, (prohibits 

discrimination on the basis of disability); and 49 CFR Part 27; 

• The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 6101 et seq.), (prohibits 

discrimination on the basis of age); 

• The Civil Rights Restoration Act of 1987, (P.L. 100-209), (Broadened the scope, coverage and 

applicability of Title VI of the Civil Rights Act of 1964, The Age Discrimination Act of 1975 and 

Section 504 of the Rehabilitation Act of 1973, by expanding the definition of the terms 

“programs or activities” to include all of the programs or activities of the Federal-aid recipients, 

sub-recipients and contractors, whether such programs or activities are Federally funded or 

not); 

• Titles II and III of the Americans with Disabilities Act, which prohibit discrimination on the basis 

of disability in the operation of public entities, public and private transportation systems, places 

of public accommodation, and certain testing entities (42 U.S.C. §§ 12131–12189) as 

implemented by Department of Transportation regulations at 49 CFR Parts 37 and 38; 

• Title IX of the Education Amendments of 1972, as amended, which prohibits you from 

discriminating because of sex in education programs or activities (20 U.S.C. § 1681 et seq.). 
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EXHIBIT B.2: CERTIFICATION REGARDING DEBARMENT, SUSPENSION, AND OTHER RESPONSIBILITY 

MATTERS – PRIMARY COVERED TRANSACTIONS 

 

2 CFR Parts 180 and 1200 

 

These assurances and certifications are applicable to all Federal-aid construction contracts, design-build 

contracts, subcontracts, lower-tier subcontracts, purchase orders, lease agreements, consultant 

contracts or any other covered transaction requiring FRA approval or that is estimated to cost $25,000 

or more—as defined in 2 CFR Parts 180 and 1200. 

 

By signing and submitting the Application and by entering into this Agreement, the Recipient is providing 

the assurances and certifications for First Tier Participants and Lower Tier Participants, as set out below.  

 

1. Instructions for Certification – First Tier Participants:  

 

a. The prospective first tier participant is providing the certification set out below. 

 

b. The inability of a person to provide the certification set out below will not necessarily result in 

denial of participation in this covered transaction. The prospective first tier participant shall submit an 

explanation of why it cannot provide the certification set out below. The certification or explanation will 

be considered in connection with the department or agency’s determination whether to enter into this 

transaction. However, failure of the prospective first tier participant to furnish a certification or an 

explanation shall disqualify such a person from participation in this transaction. 

 

c. The certification in this clause is a material representation of fact upon which reliance was placed 

when the contracting agency determined to enter into this transaction. If it is later determined that the 

prospective participant knowingly rendered an erroneous certification, in addition to other remedies 

available to the Federal Government, the contracting agency may terminate this transaction for cause of 

default. 

 

d. The prospective first tier participant shall provide immediate written notice to the contracting 

agency to whom this proposal is submitted if any time the prospective first tier participant learns that its 

certification was erroneous when submitted or has become erroneous by reason of changed 

circumstances. 

 

e. The terms “covered transaction,” “civil judgment,” “debarred,” “suspended,” “ineligible,” 

“participant,” “person,” “principal,” and “voluntarily excluded,” as used in this clause, are defined in 2 

CFR Parts 180 and 1200. “First Tier Covered Transactions” refers to any covered transaction between a 

Recipient or subrecipient of Federal funds and a participant (such as the prime or general contract). 

“Lower Tier Covered Transactions” refers to any covered transaction under a First Tier Covered 

Transaction (such as subcontracts). “First Tier Participant” refers to the participant who has entered into 

a covered transaction with a Recipient or subrecipient of Federal funds (such as the prime or general 

contractor). “Lower Tier Participant” refers to any participant who has entered into a covered 

transaction with a First Tier Participant or other Lower Tier Participants (such as subcontractors and 

suppliers).  
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f. The prospective first tier participant agrees by submitting this proposal that, should the proposed 

covered transaction be entered into, it shall not knowingly enter into any lower tier covered transaction 

with a person who is debarred, suspended, declared ineligible, or voluntarily excluded from 

participation in this covered transaction, unless authorized by the department or agency entering into 

this transaction. 

 

g. The prospective first tier participant further agrees by submitting this proposal that it will include 

the clause titled “Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion-

Lower Tier Covered Transactions,” provided by the department or contracting agency, entering into this 

covered transaction, without modification, in all lower tier covered transactions and in all solicitations 

for lower tier covered transactions exceeding the $25,000 threshold. 

 

h. A participant in a covered transaction may rely upon a certification of a prospective participant in 

a lower tier covered transaction that is not debarred, suspended, ineligible, or voluntarily excluded from 

the covered transaction, unless it knows that the certification is erroneous. A participant is responsible 

for ensuring that its principals are not suspended, debarred, or otherwise ineligible to participate in 

covered transactions. To verify the eligibility of its principals, as well as the eligibility of any lower tier 

prospective participants, each participant may, but is not required to, check the System for Award 

Management website (https://www.sam.gov/), which is compiled by the General Services 

Administration. 

 

i. Nothing contained in the foregoing shall be construed to require the establishment of a system of 

records in order to render in good faith the certification required by this clause. The knowledge and 

information of the prospective participant is not required to exceed that which is normally possessed by 

a prudent person in the ordinary course of business dealings. 

 

j. Except for transactions authorized under paragraph (f) of these instructions, if a participant in a 

covered transaction knowingly enters into a lower tier covered transaction with a person who is 

suspended, debarred, ineligible, or voluntarily excluded from participation in this transaction, in addition 

to other remedies available to the Federal Government, the department or agency may terminate this 

transaction for cause or default. 

 

Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion – First Tier 

Participants: 

 

a. The prospective first tier participant certifies to the best of its knowledge and belief, that it and its 

principals: 

 

(1) Are not presently debarred, suspended, proposed for debarment, declared ineligible, or 

voluntarily excluded from participating in covered transactions by any Federal department or 

agency; 

 

(2) Have not within a three-year period preceding this proposal been convicted of or had a civil 

judgment, including a civil settlement, rendered against them for commission of fraud or a criminal 

offense in connection with obtaining, attempting to obtain, or performing a public (Federal, State or 

local) transaction or contract under a public transaction; violation of Federal or State antitrust 
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statutes or commission of embezzlement, theft, forgery, bribery, falsification or destruction of 

records, making false statements, or receiving stolen property; 

 

(3) Are not presently indicted for or otherwise criminally or civilly charged by a governmental 

entity (Federal, State or local) with commission of any of the offenses enumerated in paragraph 

(a)(2) of this certification; and 

 

(4) Have not within a three-year period preceding this application/proposal had one or more 

public transactions (Federal, State or local) terminated for cause or default. 

 

b. Where the prospective participant is unable to certify to any of the statements in this 

certification, such prospective participant shall attach an explanation to this proposal. 

 

2. Instructions for Certification – Lower Tier Participants: 

 

(Applicable to all subcontracts, purchase orders and other lower tier transactions requiring prior FRA 

approval or estimated to cost $25,000 or more – 2 CFR Parts 180 and 1200) 

 

a. The prospective lower tier participant is providing the certification set out below. 

 

b. The certification in this clause is a material representation of fact upon which reliance was placed 

when this transaction was entered into. If it is later determined that the prospective lower tier 

participant knowingly rendered an erroneous certification, in addition to other remedies available to the 

Federal Government, the department, or agency with which this transaction originated may pursue 

available remedies, including suspension and/or debarment. 

 

c. The prospective lower tier participant shall provide immediate written notice to the person to 

which this proposal is submitted if at any time the prospective lower tier participant learns that its 

certification was erroneous by reason of changed circumstances. 

 

d. The terms “covered transaction,” “civil settlement,” “debarred,” “suspended,” “ineligible,” 

“participant,” “person,” “principal,” and “voluntarily excluded,” as used in this clause, are defined in 2 

CFR Parts 180 and 1200. You may contact the person to which this proposal is submitted for assistance 

in obtaining a copy of those regulations. “First Tier Covered Transactions” refers to any covered 

transaction between a Recipient or subrecipient of Federal funds and a participant (such as the prime or 

general contract). “Lower Tier Covered Transactions” refers to any covered transaction under a First Tier 

Covered Transaction (such as subcontracts). “First Tier Participant” refers to the participant who has 

entered into a covered transaction with a Recipient or subrecipient of Federal funds (such as the prime 

or general contractor). “Lower Tier Participant” refers any participant who has entered into a covered 

transaction with a First Tier Participant or other Lower Tier Participants (such as subcontractors and 

suppliers). 

 

e. The prospective lower tier participant agrees by submitting this proposal that, should the 

proposed covered transaction be entered into, it shall not knowingly enter into any lower tier covered 

transaction with a person who is debarred, suspended, declared ineligible, or voluntarily excluded from 

participation in this covered transaction, unless authorized by the department or agency with which this 

transaction originated. 
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f. The prospective lower tier participant further agrees by submitting this proposal that it will 

include this clause titled “Certification Regarding Debarment, Suspension, Ineligibility and Voluntary 

Exclusion-Lower Tier Covered Transaction,” without modification, in all lower tier covered transactions 

and in all solicitations for lower tier covered transactions exceeding the $25,000 threshold. 

 

g. A participant in a covered transaction may rely upon a certification of a prospective participant in 

a lower tier covered transaction that is not debarred, suspended, ineligible, or voluntarily excluded from 

the covered transaction, unless it knows that the certification is erroneous. A participant is responsible 

for ensuring that its principals are not suspended, debarred, or otherwise ineligible to participate in 

covered transactions. To verify the eligibility of its principals, as well as the eligibility of any lower tier 

prospective participants, each participant may, but is not required to, check the System for Award 

Management website (https://www.sam.gov/), which is compiled by the General Services 

Administration. 

 

h. Nothing contained in the foregoing shall be construed to require establishment of a system of 

records in order to render in good faith the certification required by this clause. The knowledge and 

information of participant is not required to exceed that which is normally possessed by a prudent 

person in the ordinary course of business dealings. 

 

i. Except for transactions authorized under paragraph e of these instructions, if a participant in a 

covered transaction knowingly enters into a lower tier covered transaction with a person who is 

suspended, debarred, ineligible, or voluntarily excluded from participation in this transaction, in addition 

to other remedies available to the Federal Government, the department or agency with which this 

transaction originated may pursue available remedies, including suspension and/or debarment. 

 

Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion – Lower Tier 

Participants: 

 

1. The prospective lower tier participant certifies, by submission of this proposal, that neither it nor 

its principals is presently debarred, suspended, proposed for debarment, declared ineligible, or 

voluntarily excluded from participating in covered transactions by any Federal department or agency. 

 

2. Where the prospective lower tier participant is unable to certify to any of the statements in this 

certification, such prospective participant shall attach an explanation to this proposal. 
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EXHIBIT B.3: REQUIREMENTS REGARDING DELINQUENT TAX LIABILITY OR A FELONY CONVICTION 

UNDER ANY FEDERAL LAW 

 

As required by Sections 744 and 745 of Title VII, Division E of the Consolidated Appropriations Act, 2022, 

Pub. L. No. 117-103 (Mar. 15, 2022), and implemented through USDOT Order 4200.6, the funds provided 

under this award shall not be used to enter into a contract, memorandum of understanding, or 

cooperative agreement with, make a grant to, or provide a loan or loan guarantee to, any corporation 

that: 

 

(1) Has any unpaid Federal tax liability that has been assessed, for which all judicial and 

administrative remedies have been exhausted or have lapsed, and that is not being paid in a 

timely manner pursuant to an agreement with the authority responsible for collecting the tax 

liability, where the awarding agency is aware of the unpaid tax liability, unless a Federal agency 

has considered suspension or debarment of the corporation and made a determination that 

suspension or debarment is not necessary to protect the interests of the Government; or  

 

(2) Was convicted of a felony criminal violation under any Federal law within the preceding 24 

months, where the awarding agency is aware of the conviction, unless a Federal agency has 

considered suspension or debarment of the corporation and made a determination that 

suspension or debarment is not necessary to protect the interests of the Government. 

 

The Recipient therefore agrees: 

 

1. Definitions. For the purposes of this exhibit, the following definitions apply: 

 

“Covered Transaction” means a transaction that uses any funds under this award and that is a 

contract, memorandum of understanding, cooperative agreement, grant, loan, or loan guarantee. 

 

“Felony Conviction” means a conviction within the preceding 24 months of a felony criminal 

violation under any Federal law and includes conviction of an offense defined in a section of the 

United States Code that specifically classifies the offense as a felony and conviction of an offense 

that is classified as a felony under 18 U.S.C. 3559. 

 

“Participant” means the Recipient, an entity who submits a proposal for a Covered Transaction, or 

an entity who enters into a Covered Transaction. 

 

“Tax Delinquency” means an unpaid Federal tax liability that has been assessed, for which all 

judicial and administrative remedies have been exhausted, or have lapsed, and that is not being paid 

in a timely manner pursuant to an agreement with the authority responsible for collecting the tax 

liability. 

 

2. Mandatory Check in the System for Award Management. Before entering a Covered Transaction 

with another entity, a Participant shall check the System for Award Management (the “SAM”) at 

http://www.sam.gov/ for an entry describing that entity. 

 

3. Mandatory Certifications. Before entering a Covered Transaction with another entity, a Participant 

shall require that entity to: 
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(1) Certify whether the entity has a Tax Delinquency; and 

 

(2) Certify whether the entity has a Felony Conviction. 

 

4 Prohibition. If 

 

(1) the SAM entry for an entity indicates that the entity has a Tax Delinquency or a Federal 

Conviction; 

 

(2) an entity provides an affirmative response to either certification in section 3; or 

 

(3) an entity’s certification under section 3 was inaccurate when made or became inaccurate 

after being made 

 

then a Participant shall not enter or continue a Covered Transaction with that entity unless the 

USDOT has determined in writing that suspension or debarment of that entity are not necessary to 

protect the interests of the Government. 

 

5. Mandatory Notice to the USDOT. 

 

(a) If the SAM entry for a Participant indicates that the Participant has a Tax Delinquency or a 

Felony Conviction, the Recipient shall notify the USDOT in writing of that entry. 

 

(b) If a Participant provides an affirmative response to either certification in section 1, the Recipient 

shall notify the USDOT in writing of that affirmative response. 

 

(c) If the Recipient knows that a Participant’s certification under section 1 was inaccurate when 

made or became inaccurate after being made, the Recipient shall notify the USDOT in writing of 

that inaccuracy. 

 

6. Flow Down. For all Covered Transactions, including all tiers of subcontracts and subawards, the 

Recipient shall: 

 

(1) require the SAM check in section 2; 

 

(2) require the certifications in section 3; 

 

(3) include the prohibition in section 4; and 

 

(4) require all Participants to notify the Recipient in writing of any information that would 

require the Recipient to notify the USDOT under section 5. 
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EXHIBIT B.4: RECIPIENT POLICY TO BAN TEXT MESSAGING WHILE DRIVING 

 

(a) Definitions. The following definitions are intended to be consistent with the definitions in 

DOT Order 3902.10, Text Messaging While Driving (Dec. 30, 2009) and Executive Order 13513, Federal 

Leadership on Reducing Text Messaging While Driving (Oct. 1, 2009). For clarification purposes, they 

may expand upon the definitions in the executive order. 

 

For the purpose of this Term B.4, “Motor Vehicles” means any vehicle, self-propelled or drawn by 

mechanical power, designed and operated principally for use on a local, State or Federal roadway, but 

does not include a military design motor vehicle or any other vehicle excluded under Federal 

Management Regulation 102-34-15. 

 

For the purpose of this Term B.4, “Driving” means operating a motor vehicle on a roadway, including 

while temporarily stationary because of traffic congestion, a traffic signal, a stop sign, another traffic 

control device, or otherwise. It does not include being in your vehicle (with or without the motor 

running) in a location off the roadway where it is safe and legal to remain stationary. 

 

For the purpose of this Term B.4, “Text messaging” means reading from or entering data into any 

handheld or other electronic device (including, but not limited to, cell phones, navigational tools, laptop 

computers, or other electronic devices), including for the purpose of Short Message Service (SMS) 

texting, e-mailing, instant messaging, obtaining navigational information, or engaging in any other form 

of electronic data retrieval or electronic data communication. The term does not include the use of a cell 

phone or other electronic device for the limited purpose of entering a telephone number to make an 

outgoing call or answer an incoming call, unless this practice is prohibited by State or local law. The term 

also does not include glancing at or listening to a navigational device that is secured in a commercially 

designed holder affixed to the vehicle, provided that the destination and route are programmed into the 

device either before driving or while stopped in a location off the roadway where it is safe and legal to 

remain stationary. 

 

For the purpose of this Term B.4, the “Government” includes the United States Government and State, 

local, and tribal governments at all levels. 

 

(b) Workplace Safety. In accordance with Executive Order 13513, Federal Leadership on Reducing Text 

Messaging While Driving (Oct. 1, 2009) and DOT Order 3902.10, Text Messaging While Driving (Dec. 30, 

2009), the Recipient, subrecipients, contractors, and subcontractors are encouraged to: 

 (1) adopt and enforce workplace safety policies to decrease crashes caused by distracted drivers 

including policies to ban text messaging while driving— 

 (i) Company-owned or -rented vehicles or Government-owned, leased or rented 

vehicles; or 

 (ii) Privately-owned vehicles when on official Government business or when performing 

any work for or on behalf of the Government. 

 (2) Conduct workplace safety initiatives in a manner commensurate with the size of the 

business, such as— 

 (i) Establishment of new rules and programs or re-evaluation of existing programs to 

prohibit text messaging while driving; and 

 (ii) Education, awareness, and other outreach to employees about the safety risks 

associated with texting while driving. 
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(c) Subawards and Contracts. To the extent permitted by law, the Recipient shall insert the substance of 

this exhibit, including this paragraph (c), in all subawards, contracts, and subcontracts under this award 

that exceed the micro-purchase threshold, other than contracts and subcontracts for the acquisition of 

commercially available off-the-shelf items. 

  


